
Changing face of arbitration  
in India
A study by Fraud Investigation & Dispute Services



In India, we have witnessed a noticeable progress in the area of arbitration, particularly after the 
enactment of “The Arbitration and Conciliation Act, 1996.” Today, due to new liberal policies and 
continuous efforts by the Government, India has opened up to foreign investments in varied industries 
and sectors, but this has been accompanied by a considerable increase in the number of commercial 
disputes. The scenario is further complicated with the use of technology in all aspects of business. There 
is pressure from international companies and various Governments as they are making it mandatory to 
enforce arbitration clauses in the contract. 

All these factors coupled with delays in the traditional Indian litigation system, have led to a considerable 
increase in the number of arbitration cases. 

Historically, the awareness and reliance on alternate dispute resolution, as a solution, was very low. 
However, the recent increase in the number of cases, positive results and Government support has 
motivated companies to consider arbitration as an approach to resolve disputes.

Considering the changing trend around arbitration in India, Ernst & Young conducted a survey, where 68 
respondents including general counsels at large companies, attorneys of various organizations in India 
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on the need for arbitration in India, its drawbacks, regulatory system and steps that would be required 
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corporates while selecting arbitrators and arbitration institutes. 

We take this opportunity to express our gratitude to the people and organizations who took time to 
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these respondents and all those who made the survey successful.
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Arbitration has given the economy a large number of choices, while resolving complicated 
disputes. Choices such as the appointment of an arbitrator, location of proceedings,  
selecting governing laws and operational aspects of proceedings have made the arbitration 
process easier.

In this report, we have captured the evolution of the arbitration law and the practice in India. 
This report provides a snapshot of the current scenario of arbitration in India, its advantages 
and disadvantages, perception of known personalities and the suggested way forward for 
long-term sustainability.

This survey was conducted over a period of two months by the way of online feedback from 
68 respondents and interviews of 6 eminent personalities. The respondents to the online 
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%� Arbitration clause: 74% of the survey respondents highlighted that the arbitration 
clause is an essential part of their legal contract.

%� Type of arbitration: The survey highlighted the mixed usage of the arbitration 
mechanism. Out of the total respondents, 24% of the respondents have undertaken 
Indian ad hoc arbitration, whereas 20% of the respondents have undertaken 
international commercial arbitration. 27% of the respondents have undertaken both 
Indian ad hoc arbitration and international commercial arbitration.

%� Arbitration institutes: During the selection of institutes outside India, 60% of the 
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����
����	����*
���
���	��$<+�*/;�������

%� Indian regulations: The survey highlighted the importance given by the Government 
of India to the improvement of the arbitration mechanism. More than 50% of the 
respondents said that the ministry’s recent steps to develop dispute resolution 
mechanism are in the right direction.

%� Enforcement of the arbitral award: 78% of the respondents revealed that they were 
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%� Cost and time disadvantage: Around 50% of the respondents said that arbitration in 
India is expensive and does not provide timely resolutions, which highlights the need for 
radical changes in procedural aspects.

%� Arbitrator selection: 68% respondents believed that subject matter experts should be 
appointed as arbitrators, as against 22% who believed that retired judges should play 
this role. 

%� Role of experts: The survey highlighted the growing importance of experts such as 
forensic accountants in the arbitration process as more than 50% of the respondents 
said that they have used expert services and they believe that experts advice make 
difference in their arbitration process. 
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Dispute resolution in India

 “Arbitration is a much desired Alternative Dispute Resolution mechanism in India, and would do much 
good to Indian companies. The improvement in certain issues such as weaknesses of delay, high cost,  
ad hoc nature and a robust enforcement by court, would ensure the growth of arbitration.”

Zia Mody, Partner, AZB & Partners
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India historically followed various means of arbitration or mediation in different forms. 
�������������������	���������������
�������������������������	
���	���	����	
����	
������
=�������������
����������������������
�������	����!���*���
�����>�������@��	����	��$*>@/�
picked up pace in the country, with the inception of the Bengal Resolution Act, 1772 and 
1781, which provided parties an option to submit the dispute to an arbitrator, appointed 
after mutual agreement and whose verdict would be binding on both the parties. ADR gained 
further importance in India, post the implementation of the Arbitration Act, 1940, and the 
Arbitration and Conciliation Act, 1996, which was passed in consonance with the UNCITRAL 
Model Law of Arbitration. An important International Convention on Arbitration, which 
enhanced the Indian mechanism, was the New York Convention of 1958 on the Recognition 
and Enforcement of the Foreign Arbitral Award.

The growing liberalization in India and extraordinary business growth in the last decade 
increased the interaction between Indian and international organizations. This has resulted 
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During 2004–2007, the Supreme Court decided 349 arbitration cases1 and the Delhi High 
Court’s mediation and conciliation center decided 668 out of 868 cases2, indicating the 
growing importance of arbitration as an alternate dispute resolution mechanism in India. 

������
�
�
�����	�: In the current scenario, it is often observed that the disputes take place 
mainly because of dynamic business relations and transactions, geographical and cultural 
differences, increased complexities in technology and misinterpretation of regulations 
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responsibilities as well as terms and conditions in the contract, differences in revenue sharing 
and cost calculations, change in ownership or management control and regulatory changes 
enforced by the Government have further aggravated the matter.
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There are numerous challenges and issues in the way of arbitration being successful in India. 
Philip Haberman, EMEIA, Ernst & Young, says, “����������	
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The opening of institutional arbitrations such as LCIA, India, has indicated the growth  
of arbitration.

1. “Development and practice of arbitration in India — Has it evolved as an effective legal institution?,” Center on Democracy, Development and The Rule of Law,  
October 2009, pg.29 

2. Annual Report-High Court,” Ch.20. Alternative dispute resolution & legal services, 2007-08, Pg.73
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Arbitration in India
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Traditionally, the arbitration clause is one of the most neglected clauses, and while drafting 
an agreement, is often referred as the “midnight clause” or “last minute clause.” The 
approach usually followed is plain drafting, standard wordings irrespective of the type of 
contract or parties involved. This poor drafting leaves loopholes and scope for a dispute 
over the clause itself and jeopardizes the ability of parties to enforce their rights and resolve 
disputes amicably. Regularly overlooked parameters of the arbitration clause include the 
governing law, selection of arbitrator, seat of arbitration, fees and jurisdiction.
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means of dispute resolution have been key drivers for companies to focus on drafting a 
comprehensive arbitration clause.
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Q. Do you have the arbitration clause in all the contracts?

74%

26%

Arbitration clause as part of contracts

Yes No

74% of the respondents highlighted that 
the arbitration clause is an essential  
part of their legal contracts

Indian courts have repeatedly 
highlighted the need to have 
clear arbitration clauses  
by way of several case laws  
in the past. For instance,  
the case of M/s Dozco India 
P. Ltd. (the petitioner) vs. 
M/s Doosan Infracore Co. Ltd. 
(the respondent) highlighted 
����������	
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�������������
clause3.
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“Arbitration clauses are increasingly prevalent among the US 
companies conducting business internationally. The general mindset 

of US companies doing business in India, or in any international 
market, is to put in the arbitration clause, as it is perceived to be 
one of the critical risk mitigation aspects of the contract. Today, 

arbitration has emerged as the preferred, satisfactory, cost-effective 
and quicker alternative in resolving international disputes in a 
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Daniel G. Lentz, Americas, Ernst & Young
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India is still at a nascent stage as far as arbitration is 
concerned. When the respondents were asked whether they 
have undertaken international commercial arbitration or Indian 
ad hoc arbitration, we received mixed responses. 
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Q. Have you undertaken international commercial 
arbitration or Indian ad hoc arbitration?

International commercial arbitration/Indian 
ad hoc arbitration

20%

24%

27%

29% International commercial arbitration 
Indian ad hoc arbitration
Both of the above
None of the above

24% of the respondents have undertaken Indian  
ad hoc arbitration, whereas 20% of the respondents have 
underaken international commercial arbitration. 27% of 
them preferred undertaking both the arbitrations
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In India, ad hoc arbitration is predominant, whereas 
institutional arbitration has still not been able to root itself.  
Ad hoc arbitration may result in a company getting caught in 
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the presence of infrastructure facilities, provision of arbitrators 
by the institution and experienced institutions.

The recent case of ICC granting an award in favor of Tata Steel4 
has given importance to domestic arbitration.
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Both domestic and international institutional arbitration 
has started gaining momemtum, primarily among Indian 
companies. Key events such as LCIA opening a chapter in 
India has further strenghted the importance of institutional 
arbitration. Our survey indicated key preferences among Indian 
and international institutes.

4 “Tata Steel Ltd - Quarterly Performance and Teesside Arbitration Update,” Tata Steel, news and media, http://www.tatasteeleurope.com/en/news, 11 January 2011

“Arbitration has generally been perceived as cheaper than traditional litigation, and is often one 
of the factors taken into account by parties when agreeing to submit disputes to arbitration.  
However, the ground realities show that arbitration in India, particularly ad hoc arbitration, is 
becoming quite expensive vis-a-vis traditional litigation.”

Mathew Gearing, Partner, Allen & Overy LLP
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34% of the respondents stated that they would refer their 
disputes to LCIA, India, while 29% of the respondents 
mentioned ICA, under institutional arbitration entities 
within India 

60% of the respondents preferred SIAC and 50% of the 
respondents preferred LCIA, UK, under institutional 
arbitration entities outside India
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to being responsive, managing arbitration and providing adequate infrastructure. As a matter of 
preference, companies prefer an institution that provides facilities all together. Indian arbitration 

institutions can also look to attract clients by benchmarking their practices with SIAC.”

Rajendra Barot, Partner, AZB & Partners

Indian arbitral institutions

9%

4%

2%

9%

11%

29%

34%

0% 20% 40% 60% 80% 100%

Others

FACT

International center of 
arbitration, Goa

ICADR

Delhi HC Arbitration Center

ICA

LCIA, India
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Q. Would you refer any dispute to the following Indian 
arbitration institutes? 
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Q. Would you prefer arbitration under institutional 
arbitration to entities outside India? 

International arbitral institutions

60%

12%

6%

8%

50%

0% 20% 40% 60% 80% 100%

Any other institute

Permanent Court of 
Arbitration, Hague 

Hong Kong

LCIA, UK

SIAC

Limited remedies
Complex
Scope for bias
Limited application
Judicial intervention
Delay in decision
Expensive mode of 
dispute resolution

Final and binding decisions
Limited right of appeal
Flexibility of procedure
+	�����������
Neutrality
Specialized competence 
of arbitral

Disadvantages 
of Indian 
ad hoc
arbitration

Advantages 
of Indian 
ad hoc 
arbitration 
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Figure 5: International commercial arbitration/Indian ad-hoc arbitration
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Government's steps towards Arbitration

52%

11%

37% Yes
No
Cannot say

More than 50% of the respondents believe that the 
ministry’s recent steps to develop dispute resolution 
mechanism in India are in the right direction.
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for arbitration 
The Government of India has taken steady steps for developing 
arbitration as an alternate dispute resolution method. In 
addition to retired judges being appointed as arbitrators, the 
biggest hindrance in effectively utilizing arbitration in India 
is the regulatory set up where every award is challenged in 
the Indian courts. The matter is further complicated with 
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overall regulatory hindrance resulted in a heightened burden 
on Indian courts. However, recent judgments have indicated an 
arbitration-friendly approach by the courts.
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Q. Are the ministry’s recent steps for the amendment of 
the Arbitration and Conciliation Act, 1996, and opening 
new dispute resolution centers, among other objectives, in 
the right direction?

5 “Proposed amendments to the arbitration & conciliation act, 1996”, Consultation paper
]� =����@�������(�	
�����������
�����
����	����X[\\��\��*@��<@�X���$>����/

 “While India’s economy has grown at an impressive rate, the Indian regulatory and justice delivery 
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justice more effectively, India also urgently needs to strengthen the legislative framework for ad hoc 
and institutional arbitration and create adequate infrastructure and capacity at all levels to ensure 
that arbitration realizes its full potential in the country.”

Promod Nair, Partner, J Sagar & Associates

The center has formulated the National Litigation Policy 2010 
to reduce the cases pending in various courts throughout India 
with the mission to reduce the average pendency time from 
15 years to 3 years. The policy also highlights that ADR should 
be “encouraged at every level” as long as arbitrations would 
�����	����
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high rectitude.”

With the growing need for arbitration, the Ministry of Law 
proposed changes in the Arbitration and Conciliation Act, 
1996, based on the past experiences of the courts and 
understanding the need for institutional arbitration. While 
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making responsibility for international commercial arbitration 
to the Supreme Court instead of the High Court, which have 
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Chief Justice to High Court. Further, to maintain independence, 
it is suggested that the arbitrator disclose in writing before the 
appointment circumstances, such as the existence of any past 
or present relationship, either direct or indirect, with any of 
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professional, social or other kind or in relation to the subject 
�����
�����������;��������
����������	������
�����	�"����������
doubts as to his independence or impartiality.5 

In the recent case of 2011, Penn Racquet Sports v  
Major International, the Delhi High Court adopted a  
non-interventionist and an arbitration-friendly approach. 
It is stated that the interpretation of the agreement solely 
vests with the arbitral tribunal and the courts are typically 
slow to interfere in cases where the allegation pertains to the 
misinterpretation of the agreement and the court has  
set a precedent for the enforcement and recognition of  
foreign awards.6 
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“The regime governing arbitration in India has been subjected to criticism for the lack of expedition 
in the arbitration process, thereby escalating costs. The problems have been exacerbated by judicial 

intervention in its efforts at striking a balance between fair trial and party autonomy.”

Rajendra Barot, Partner, AZB & Partners
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for arbitration
“It is my dream that India should emerge as a hub of 
international arbitration” — Dr. HR Bhardwaj, former Law 
Minister of India.

India is currently not a preferred destination for arbitration. 
With the prevalence of ad hoc arbitration, paucity of well-
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as a part of the Arbitration and Conciliation Act, 1996, 
companies are looking for a much more organized and 
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would also be maintained. This has taken Indian companies 
to neutral destinations such as Singapore and London. Even 
Hong Kong is rising as a key destination; however, it is still not 
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Construction

Maritime activities

International trade 
(goods and services) 

Sports

Competition law

Consumer law

Pharmaceuticals

Intellectual property

Corporate law 
(M&A transactions)

Post-M&A disputes

Finance and insurance
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expertise, for instance, Construction Industry Arbitration Council 
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expertise. However, the survey revealed that only 31% of 
respondents were aware of institutions such as the CIAC.

Mathew Gearing, Partner, Allen & Overy LLP, says that “The 
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According to the current scenario in India, an award at any of 
the international institutions may take six to eight months; 
however, the enforcement of the arbitral award in India may 
take an alarming six to eight years. The effectiveness of 
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months of receiving a copy of the award, apply to the court for 
setting aside the order on the grounds mentioned in section 34 
of the Arbitration and Conciliation Act, 1996. 
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Yes
No

78%

22%
78% of the 
respondents 
revealed that they 
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with the arbitral 
award.
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Public policy

Grounds for appeal against the arbitration award 
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a) When the party is under some incapacity

b) When the arbitration agreement is not valid

c) When the party is unable to present the case and is 
not given proper notice

d) When the award is beyond the terms of reference
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Awards made, signed and pronounced by the learned 
sole Arbitrator/Arbitral Tribunal after entering into the 
reference and conduct of the arbitration proceedings are 
challenged, considering the awards may be posed against 
the “Public Policy of India.” Creating such awards needs 
careful consideration. Against the backdrop that most of 
the foreign awards end up being challenged in the Indian 
courts on the ground that the same is opposed to the 
”Public Policy of India,” our courts entertain and sustain 
such challenges on the widest grounds possible.

“It is widely recognized from overseas that there is a tendency of the courts to interfere and derail the 
arbitration process or prevent the enforcement of the award. As business increases, the opportunity 
for arbitration will also increase and clients are looking for arbitration-friendly destinations. There is a 
preference for places such as Paris, London and Singapore, where one is sure that the court will not 
interfere with the enforcement of the award.” 

Philip Haberman, EMEIA, Ernst & Young
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Around 50% of the respondents reveal that arbitration 
in India is expensive and does not provide timely 
resolutions.

“There is a slant toward ad hoc arbitration in India, which can impact the speed and  
cost-effectiveness of the arbitration process. Institutional arbitration, which should improve 

professionalism, speed and expertise, is gradually making its mark in the country.”

Philip Haberman, EMEIA, Ernst & Young
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The respondents indicate that arbitration suffers from two 
major limitations. The twin goals of cost-effective and timely 
resolution of disputes have not been achieved, even after more 
than a decade of the passing of the Arbitration and Conciliation 
Act, 1996.
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Arbitration is considered as an expensive mechanism for 
the settlement of disputes. The costs incurred by the parties 
include the arbitrator’s fees, rent for arbitration venues, 
administrative expenses and professional fees paid to the 
representatives of the parties. 
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Q. Is arbitration in India cost effective?

Cost-effectiveness

23%

46%

8%

23%

Cannot say
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Q. Does arbitration in India provide timely resolutions?

Timelines

33%

50%

2%

15%

Cannot say

Disagree

Agree
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In India, arbitration is plagued by delays that hamper the 
essence of dispute resolution. Moreover, the time frame for the 
completion of proceedings has been done away with, based 
on the presumption that judicial interference is the root cause 
of delays in arbitration. The timeliness of arbitration is also 
compromised by the number of hearings taken for the disposal 
of cases.
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The Indian trend is to appoint retired judges of the Supreme 
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in understanding the technical matters, which arbitrators may 
not possess.

There are different aspects to be considered while selecting 
an arbitrator such as position of the claimants, subject 
matter and interpretation of technical parameters in contract, 
which warrants the selection of relevant technical experts as 
arbitrators. Most institutions have a panel of professionals and 
experts who can be appointed as arbitrators.
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Q. Who would you prefer to appoint on an arbitration 
panel?

Appointment of an Arbitrator

Subject matter professional
Retired judge
Lawyer

22%

10%

68%

68% of the respondents believe that subject matter 
experts should be arbitrators, as against 22% who 
believe that retired judges should play this role.
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as arbitrators.7
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More than 50% of the respondents said that they have 
used expert services and they believe that experts 
advice make difference in their arbitration process.
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The complexity and highly specialized nature of some 
arbitration cases, necessitates involvement of subject 
matter experts. The arbitration panel may lack the technical 
knowledge of the subject in dispute.
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IT expert, engineers to forensic accountants. Experts bring 
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independent advice to assist in arbitration such as insurance 
claim assessments, breach of intellectual property, contract 
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valuation matters.
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retrieve and analyze a large number of information, which 
is stored in various media over IT infrastructure. This 
requires specialized tools and techniques to identify and 
separate relevant information so that it can be presented in a 
meaningful pattern.

Philip Haberman, EMEIA, Ernst & Young, says “ ����	��	��
���������	�����������
�����	������	������������
����	�����������	�
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“The role of subject matter experts is very important as they provide insights and useful 
perspectives over the dispute matter and this can be developed much more in the future.” 

Zia Mody, Partner, AZB & Partners
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Annexure
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For this report, Ernst & Young conducted interviews with some of the key lawyers and 
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professionals with whom we conducted the in-depth interviews include:

%� Zia Mody, Partner, AZB & Partners

%� Promod Nair, Partner, J Sagar and Associates

%� Mathew Gearing, Partner, Allen & Overy LLP

%� Rajendra Barot, Partner, AZB & Partners

%� Daniel G. Lentz, Americas, Ernst & Young

%� Philip Haberman, EMEIA, Ernst & Young
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Dealing with the complex issues of fraud, regulatory 
compliance and business disputes can distract you 
from your effort to achieve your company’s potential. 
Aspects such as better management of fraud risk 
and compliance exposure have emerged as critical 
business necessities, no matter what the industry 
sector. With more than 1,400 fraud investigation & 
dispute professionals worldwide, we assemble the 
right multidisciplinary and culturally aligned teams to 
work with our clients and their legal advisors to give 
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subject matter knowledge and the latest insights from 
our work worldwide. This is how Ernst & Young makes  
a difference.
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knowledge, along with wide industry experience.

%� Forensic technology: We use sophisticated tools 
and established forensic techniques to provide the 
requisite services to address individual  
client challenges.

%� Global exposure: Our team members have been 
trained on international engagements to obtain 
global exposure on fraud scenarios.

%� Thought leadership: We serve a variety of leading 
clients which gives us insights into a wide range of 
issues affecting our clients and business globally.

%� ����������
	
����	�����������������������������
�Q��
���������Q�	
���
������

�����Q�����
�;�
CIAs, CAs, CISAs, engineers, MBAs and computer 
forensic professionals.
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%� Anti-fraud and fraud risk assessment

%� Fraud investigation

%� Dispute advisory services

%� �	
�����������	�	�����������	��
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�����

%� @������	
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%� Brand protection and IP risk

%� Anti-bribery program

%� Third-party due-diligence/Vendor due-diligence

About Ernst & Young’s 
Fraud Investigation & 
Dispute Services
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Arpinder Singh
Partner and National Director
Fraud Investigation & Dispute Services
Direct: 91-22-6192 0160
Email: arpinder.singh@in.ey.com
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Associate Director
Fraud Investigation & Dispute Services
Direct: +91 22 6192 2264
Email: yogen.vaidya@in.ey.com
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in investors, manage your risk, strengthen your 
control and achieve your potential.

Center of excellence for key sectors
We have specialized teams that bring sector 
knowledge to you.
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